CITY OF CAPE TOWN
ISIXEKO SASEKAPA
STAD KAAPSTAD

(C) SPECIAL CONDITIONS OF CONTRACT

(22 December 2015)

1. Definitions
Delete Clause 1.15 and substitute with the following

1.15 The word ‘Goods’ is to be replaced everywhere it occurs in the GCC with the phrase
‘Goods / Services / Construction Activities’ which means all of the equipment,
machinery, materials, services, products, consumables, etc. that the supplier is
required to deliver to the purchaser under the contract. This definition shall also be
applicable, as the context requires, anywhere where the words “supplies” and
“services” occurs in the GCC.

Delete Clause 1.19 and substitute with the following

1.19 The word ‘Order’ is to be replaced everywhere it occurs in the GCC with the words
‘Purchase Order’ which means the official purchase order authorised and released on
the purchaser’s SAP System and the date of the Purchase Order will be the contract
commencement date.

Delete Clause 1.21 and substitute with the following:

1.21 ‘Purchaser means the City of Cape Town. The address of the purchaser is 12
Hertzog Boulevard, Cape Town, 8001.

Add the following after Clause 1.25:

1.26 Supplier means any provider of goods, services or construction works with whom the
contract is concluded.

3. General Obligations
Delete Clause 3.2 in its entirety and replace with the following clauses.

3.2 The parties will be liable to each other arising out of or in connection with any breach
of the obligations detailed or implied in this contract, subject to clause 28.

3.3 All parties in a joint venture or consortium shall be jointly and severally liable to the
purchaser in terms of this contract and shall carry individually the minimum levels of
insurance stated in the contract, if any.

3.4 The parties shall comply with all laws, regulations and bylaws of local or other
authorities having jurisdiction regarding the delivery of the goods and give all notices
and pay all charges required by such authorities.

3.5 The supplier shall:
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3.5.1 Arrange for the documents listed below to be provided to the purchaser prior to the
issuing of the order:

a) Proof of Insurance (Refer to Clause 11) or Insurance Broker’'s Warrantee;

b) Letter of good standing from the Compensation Commissioner, or a licensed
compensation insurer (Refer to Clause 11);

¢) Initial delivery programme;
d) Other requirements as detailed in the quotation documents.

3.5.2 Only when notified of the acceptance of the bid by the issuing of the order, the supplier
shall commence with and carry out the delivery of the goods in accordance with the
contract, to the satisfaction, of the purchaser.

3.5.3 Provide all of the necessary materials, labour, plant and equipment required for the
delivery of the goods including any temporary services that may be required.

3.5.4 Insure his employees against death or injury arising out of the delivery of the goods.

3.5.5 Be continuously represented during the delivery of the goods by a competent
representative duly authorised to execute instructions.

3.5.6 In the event of a loss resulting in a claim against the insurance policies stated in clause
11, pay the first amount (excess) as required by the insurance policy.

3.5.7 Comply with all written instructions from the purchaser subject to clause 18.

3.5.8 Complete and deliver the goods within the period stated in clause 10, or any
extensions thereof in terms of clause 21.

3.5.9 Make good at his own expense all incomplete and defective goods during the warranty
period.

3.5.10 Pay to the purchaser any penalty for delay as due on demand by the purchaser. The
supplier hereby consents to such amounts being deducted from any payment to the
supplier.

3.5.11 Comply with the provisions of the Occupational Health and Safety Act and all relevant
regulations.

3.5.12 Comply with all laws relating to wages and conditions generally governing the
employment of labour in the Cape Town area and any applicable Bargaining Council
agreements.

3.6 The purchaser shall:

3.6.1 Issue orders for the goods required under this Contract. No liability for payment will
ensue for any work done if an order has not been issued to the supplier.
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3.6.2 Make payment to the supplier for the goods as set out herein.
3.6.3 Take possession of the goods upon delivery by the supplier.

3.6.4 Regularly inspect the goods to establish that it is being delivered in compliance with the
contract.

3.6.5 Give any instructions and/or explanations and/or variations to the supplier including
any relevant advice to assist the supplier to understand the contract documents.

3.6.6 Grant or refuse any extension of time requested by the supplier to the period stated in
clause 10.

3.6.7 Inspect the goods to determine if, in the opinion of the purchaser, it has been delivered
in compliance with the contract, alternatively in such a state that it can be properly
used for the purpose for which it was intended.

5. Use of contract documents and information; inspection, copyright,
confidentiality, etc.

Add the following after clause 5.4:

5.5 Copyright of all documents prepared by the supplier in accordance with the
relevant provisions of the Copyright Act (Act 98 of 1978) relating to contract
shall be vested in the purchaser. Where copyright is vested in the supplier,
the purchaser shall be entitled to use the documents or copy them only for the
purposes for which they are intended in regard to the contract and need not
obtain the supplier's permission to copy for such use. Where copyright is
vested in the purchaser, the supplier shall not be liable in any way for the use
of any of the information other than as originally intended for the contract and
the purchaser hereby indemnifies the supplier against any claim which may
be made against him by any party arising from the use of such documentation
for other purposes.

The ownership of data and factual information collected by the supplier and paid for
by the purchaser shall, after payment, vest with the purchaser.

5.6 Publicity and publication

The supplier shall not release public or media statements or publish material related
to the services or contract within two (2) years of completion of the services without
the written approval of the purchaser, which approval shall not be unreasonably
withheld.

5.7 Confidentiality

Both parties shall keep all information obtained by them in the context of the Contract
confidential and shall not divulge it without the written approval of the other party.
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7. Performance Security
Delete Clauses 7.1 to 7.4 in their entirety and replace with the following clause:

7.1 A performance guarantee is not required for contracts under R200 000 (VAT
inclusive) in value.

8. Inspections, tests and analyses
Delete Clause 8.2 and substitute with the following:

8.2 If it is a bid condition that supplies to be produced or services to be rendered should
at any stage during production or execution or on completion be subject to
inspection, the premises of the bidder or contractor shall be open, at all reasonable
hours, for inspection by a representative of the purchaser or an organisation acting
on behalf of the purchaser.

10. Delivery and documents
Delete clauses 10.1 and 10.2 and replace with the following:

10.1 Delivery of the goods shall be made by the supplier in accordance with the terms
specified in the contract. The time for delivery of the goods shall be the date as
stated on the order.

10.2 The purchaser shall determine, in its sole discretion, whether the goods have been
delivered in compliance with the contract, alternatively in such a state that it can be
properly used for the purpose for which it was intended. When the purchaser
determines that the goods have been satisfactorily delivered, the purchaser must
issue an appropriate certification, or written approval, to that effect. Invoicing may
only occur, and must be dated, on or after the date of acceptance of the goods.

11. Insurance
Add the following after clause 11.1:

11.2  Without limiting the obligations of the supplier in terms of this contract, the supplier
shall effect and maintain the following additional insurances:

a) Public liability insurances, in the name of the supplier, covering the supplier and the
purchaser against liability for the death of or injury to any person, or loss of or damage
to any property, arising out of or in the course of this Contract, in an amount not less
than the amount as specified in Part (C) (Special Conditions of Contract) as contained
in the Request for Quotation document for any single claim;

b) Motor Vehicle Liability Insurance, in respect of all vehicles owned and / or leased by
the supplier, comprising (as a minimum) “Balance of Third Party” Risks including
Passenger Liability Indemnity;

c)Registration / insurance in terms of the Compensation for Occupational Injuries and
Disease Act, Act 130 of 1993. This can either take the form of a certified copy of a valid
Letter of Good Standing issued by the Compensation Commissioner, or proof of
insurance with a licenced compensation insurer, from either the bidder’s broker or the
insurance company itself (see Proof of Insurance / Insurance Broker’s Warranty
section in document for a pro forma version).
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In the event of under insurance or the insurer’s repudiation of any claim for whatever
reason, the CCT will retain its right of recourse against the supplier.

11.3 The supplier shall be obliged to furnish the CCT with proof of such insurance as the
CCT may require from time to time for the duration of this Contract. Evidence that the
insurances have been effected in terms of this clause, shall be either in the form of an
insurance broker’s warranty worded precisely as per the pro forma version contained
in the Proof of Insurance / Insurance Broker’s Warranty section of the document
or copies of the insurance policies.

15. Warranty
Add to Clause 15.2:

15.2 This warranty for this contract shall remain valid for the period(s) specified in the
contract after the goods have been delivered.

16. Payment

16.1 Payment of invoices will be made within 30 days of receiving the relevant invoice or
statement, unless otherwise prescribed for certain categories of expenditure or
specific contractual requirements in accordance with any other applicable policies of
the City.

All completed invoices for goods and services will be paid on a weekly basis and
construction related invoices will be paid daily.

Notwithstanding anything contained above, the City shall not be liable for payment of
any invoice that pre-dates the date of delivery of any goods or services, or the date of
certification for construction works.

Should the processing of a payment be delayed due to the late submission of
documentation, any penalties imposed will be for the account of the functional
business area. Any queries will also be referred to such line department.

No official shall commit Council to making a payment outside the scheduled payment
terms.

Delete Clause 16.2 in its entirety and replace with the following:

16.2 The supplier shall furnish the purchaser’s Accounts Payable Department with an
original tax invoice, clearly showing the amount due in respect of each and every
claim for payment.

Add the following new clause after Clause 16.4:

16.5 Notwithstanding any amount stated on the order, the supplier shall only be entitled to
payment for goods actually delivered in terms of the Project Specification and
Drawings, or any variations in accordance with clause 18. Any contingency sum
included shall be for the sole use, and at the discretion, of the purchaser.
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The CCT is not liable for payment of any invoice that pre-dates the date of
acceptance of the goods.

Delete the heading of clause 18 and replace with the following:

18. Contract Amendments and Variations

Add the following to clause 18.1:

Variations means changes to the goods or any extension of the duration of the
contract that the purchaser issues to the supplier as instructions in writing, subject to
prior approval by the purchaser’s delegated authority as reflected on an authorised
amended order. Should the supplier deliver any goods not described in a written
instruction from the purchaser, such work will not become due and payable until
amended order has been issued by the purchaser

21. Delays in the supplier’s performance

Delete Clause 21.2 in its entirety and replace with the following:

21.2

21.3

If at any time during the performance of the contract the supplier or its subcontractors
should encounter conditions beyond their reasonable control which impede the timely
delivery of the goods, the supplier shall notify the purchaser in writing, within 7 Days
of first having become aware of these conditions, of the facts of the delay, its
cause(s) and its probable duration. As soon as practicable after receipt of the
supplier’s notice, the purchaser shall evaluate the situation, and may at his discretion
extend the time for completion.

Where additional time is granted, the purchaser shall also determine whether or not
the supplier is entitled to payment for additional costs in respect thereof. The principle
to be applied in this regard is that where the purchaser or any of its agents are
responsible for the delay, reasonable costs shall be paid. In respect of delays that
were beyond the reasonable control of both the supplier and the purchaser,
additional time only (no costs) will be granted.

The purchaser shall notify the supplier in writing of his decision(s) in the above
regard.

No provision in a contract shall be deemed to prohibit the obtaining of goods from a
national department, provincial department, or a local authority.

22. Penalties

Delete clause 22.1 and replace with the following:

221

Subject to GCC Clause 25, if the supplier fails to deliver any or all of the goods within
the period(s) specified in the contract, the purchaser shall, without prejudice to its
other remedies under the contract, deduct from the contract price, as a penalty, a
sum as stated in Part C of the quotation document for each day of the delay until
actual delivery or performance.
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23. Termination for default
Delete the heading of clause 23 and replace with the following:
23. Termination

Delete clause 23.1(c)

Add the following to the end of clause 23.1:
if the supplier fails to remedy the breach in terms of such notice.
Add the following after clause 23.7:

23.8 In addition to the grounds for termination due to default by the supplier, the contract
may also be terminated:

23.8.1 Upon the death of the supplier who was a Sole Proprietor, or a sole member of a
Close Corporation, in which case the contract will terminate forthwith;

23.8.2 The parties by mutual agreement terminate the contract;

23.8.3 If an Order has been issued incorrectly, or to the incorrect recipient, the resulting
contract may be terminated by the purchaser by written notice;

23.9 If the contract is terminated in terms of clause 23.8, all obligations that were due and
enforceable prior to the date of the termination must be performed by the relevant

party.

27. Settlement of Disputes
Delete Clause 27.2 in its entirety and replace with the following:

27.2  Should the parties fail to resolve any dispute by way of mutual consultation, either
party shall be entitled to refer the matter for mediation before an independent and
impartial person appointed by the City Manager in accordance with Regulation 50(1)
of the Local Government: Municipal Finance Management Act, 56 of 2003 —
Municipal Supply Chain Management Regulations (Notice 868 of 2005). Such referral
shall be done by either party giving written notice to the other of its intention to
commence with mediation. No mediation may be commenced unless such naotice is
given to the other party.

Irrespective whether the mediation resolves the dispute, the parties shall bear their
own costs concerning the mediation and share the costs of the mediator and related
costs equally.

The mediator shall agree the procedures, representation and dates for the mediation
process with the parties. The mediator may meet the parties together or individually
to enable a settlement.
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Where the parties reach settlement of the dispute or any part thereof, the mediator
shall record such agreement and on signing thereof by the parties the agreement
shall be final and binding.

Save for reference to any portion of any settlement or decision which has been
agreed to be final and binding on the parties, no reference shall be made by or on
behalf of either party in any subsequent court proceedings, to any outcome of an
amicable settlement by mutual consultation, or the fact that any particular evidence
was given, or to any submission, statement or admission made in the course of
amicable settlement by mutual consultation or mediation.

28. Limitation of Liability
Delete clause 28.1 (b) and replace with the following:

(b) the aggregate liability of the supplier to the purchaser, whether under the contract,
in tort or otherwise, shall not exceed the sums insured in terms of clause 11 in
respect of insurable events, or where no such amounts are stated, to an amount
equal to twice the contract price, provided that this limitation shall not apply to
the cost of repairing or replacing defective equipment.

Add the following after clause 28.1.:

28.2  Without detracting from, and in addition to, any of the other indemnities in this
contract, the supplier shall be solely liable for and hereby indemnifies and holds
harmless the purchaser against all claims, charges, damages, costs, actions, liability,
demands and/or proceedings and expense in connection with:

Q) personal injury or loss of life to any individual;
b) loss of or damage to property;

arising from, out of, or in connection with the performance by the supplier in terms of
this Contract, save to the extent caused by the gross negligence or wilful misconduct
of the purchaser.

28.3 The supplier and/or its employees, agents, concessionaires, suppliers,
subcontractors or customers shall not have any claim of any nature against
the purchaser for any loss, damage, injury or death which any of them may
directly or indirectly suffer, whether or not such loss, damages, injury or death
is caused through negligence of the purchaser or its agents or employees.

28.4 Notwithstanding anything to the contrary contained in this Contract, under no
circumstances whatsoever, including as a result of its negligent (including
grossly negligent) acts or omissions or those of its servants, agents or
contractors or other persons for whom in law it may be liable, shall any party
or its servants (in whose favour this constitutes a stipulatio alteri) be liable for
any indirect, extrinsic, special, penal, punitive, exemplary or consequential
loss or damage of any kind whatsoever, whether or not the loss was actually
foreseen or reasonably foreseeable), sustained by the other party, its
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directors and/or servants, including but not limited to any loss of profits, loss
of operation time, corruption or loss of information and/or loss of contracts.

28.5 Each party agrees to waive all claims against the other insofar as the
aggregate of compensation which might otherwise be payable exceeds the
aforesaid maximum amounts payable.

31. Notices
Delete clauses 31.1 and 31.2 and replace with the following:

31.1 Any notice, request, consent, approvals or other communications made between the
Parties pursuant to the Contract shall be in writing and forwarded to the addresses
specified in the contract and may be given as set out hereunder and shall be deemed

to have been received when:

a) hand delivered — on the working day of delivery;
b) sent by registered mail — five (5) working days after mailing;
c) sent by email or telefax — one (1) working day after transmission.

32. Taxes and Duties
Delete the final sentence of 32.3 and replace with the following:

In this regard, it is the responsibility of the supplier to submit documentary evidence
in the form of an original valid Tax Clearance Certificate issued by SARS to the CCT
at the Supplier Management Unit located within the Tender Distribution Office, 2™
Floor (Concourse Level), Civic Centre, 12 Hertzog Boulevard, Cape Town (Tel 021
400 9242/3/4/5).

Add the following after clause 32.3:
32.4 The VAT registration number of the City of Cape Town is 4500193497.

ADDITIONAL CONDITIONS OF CONTRACT

Add the following Clause after Clause 34:

35. Reporting Obligations.

35.1 The supplier shall complete, sign and submit with each delivery note, all the
documents as required in the Specifications. Any failure in this regard will result in a
delay in the processing of any payments.
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